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STATEMENT OF THE CASE 

j 

This is an appeal from a judgment of the Court 
below sustaining a demurrer to a declaration in an 
action brought by an employee against his employer, 
to recover damages for injuries arising out of and in 
the course of his employment, as the result of alleged 
negligence of the employer. 

There was no contention that the employer had 
failed to secure the payment of compensation unfler 
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the provisions of the Workmen’s Compensation Law 
in force in the District of Columbia. 

The principal ground of the demurrer was that it 
appeared by the allegations of the declaration that 
at the time of the injury the plaintiff was an employee 
of the defendant, and that, consequently, his sole 
remedy was under the Longshoremen’s and Harbor 
Workers’ Compensation Act (Lb S. Code, Supp. V, 
Tit. 33, Chap. 18) and the Act of Congress approved 
May 17, 1928 (D. C. Code, Tit. 19, Chap. 2), making 
the same applicable to the District of Columbia. The 
demurrer was sustained and, the plaintiff electing to 
stand on his declaration, judgment was entered against 
him. It is from the judgment so entered that this 
appeal is taken. 

ARGUMENT AND AUTHORITIES. 

This case turns on the constitutionality of the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act 
as applied to the District of Columbia, it being con¬ 
ceded that if the Act as so applied is valid, the de¬ 
murrer to the declaration was properly sustained, the 
remedies under the Act being exclusive (Sec. 905). 

The Longshoremen and Harbor Workers’ Compen¬ 
sation Act provides that compensation shall be payable 
thereunder in respect of disability or death of an em¬ 
ployee if the disability or death results from an in¬ 
jury occurring upon the navigable waters of the United 
States, and D. C. Code, Tit. 19, Chap. 2, makes the 
provisions of the Act applicable to injuries or death 
of an employee of an employer carrying on any em- 




ployment in the District of Columbia. Compensa¬ 
tion is payable irrespective of fault as a cause for the 
injury (Sec. 904), and the liability of the employer 
prescribed by the Act is exclusive (Sec. 905). '[phe 
bases of compensation are prescribed by Sections 906 
to 910, inclusive. Claims for compensation are I re¬ 
quired to be filed with the Deputy United States Com¬ 
pensation Commissioner, who, after a hearing, if a 
hearing is necessary, makes an award of compensation 
or rejects the claim (Sec. 919). Compensation awajrds 
may be corrected by injunction proceedings, maijda- 
tory or otherwise, for errors of law (Sec. 921-5). i 

The employer is required either to furnish satisfac¬ 
tory proof of his financial ability to pay compensation 
or to carry insurance for that purpose (Sec. 932). 

The constitutionality of the Act as applied to mari¬ 
time workers has been upheld by the United States 
Supreme Court. 

Croivell v. Benson , 285 U. S. 22. 


It is contended by appellant that the Act is uncon¬ 
stitutional as applied to the District of Columbia^ be¬ 
cause it is said to be in conflict with the Seventh 

I 

Amendment to the Constitution, which provides that— 

“In Suits at common law, where the valuje in 
controversy shall exceed twenty dollars, ! the 
right of trial by jury shall be preserved, * * *” 

i 

As will be seen, the Seventh Amendment, by its 
terms, applies only to actions at common law. A pro¬ 
ceeding under the Workmen’s Compensation Lay is 
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not a suit at common law, and, therefore, is not within 
the purview of the Seventh Amendment. 

Crowell v. Benson, 285 U. S. 22, 45, supra. 
Guthrie National Bank v. Guthrie, 173 U. S. 
528, 537. 

Auffmordt v. Heel den, 137 U. S. 310, 329. 


In Guthrie National Bank v. Guthrie, 173 U. S. 528, 
supra, the Court had under consideration a statute of 
the territorial legislature of Oklahoma which provided 
that the holders of evidences of indebtedness thereto¬ 


fore issued by certain Oklahoma cities should present 
their claims to a commission or referees, to be passed 
upon by such commission or referees for approval or 
disapproval by the district judge. There was no pro¬ 
vision for trial by jury. 

In holding that the statute did not violate the 
Seventh Amendment, the United States Supreme 
Court said (p. 537): 


“There is no force to the objection that in 
ascertaining the facts provision must be made 
for a trial by jury, if demanded, or else that the 
Seventh Amendment to the Constitution of the 
United States is violated, which provides that 
‘ in suits; at common law where the value in con- 
troversv shall exceed twenty dollars, the right 
of trial by jury shall be preserved’. 

“This act does not infringe upon that amend¬ 
ment. The proceeding under it is not in the 
nature of a suit at common law, * * 


So also in the case of Auffmordt v. Iledden, 137 U. S. 
310, supra, in which case was involved the constitu- 




tionalitv under the Seventh Amendment of Section 
2930 of the Revised Statutes of the United States, 
which made the decision of the appraisers of import|ed 
merchandise final, the Court said (p. 329): 

“Xor is there anything in the objection tliat 
section 2930 of the Revised Statutes is uncon¬ 
stitutional in making the decision of the Ap¬ 
praisers final, and that the plaintiffs had a right 
to have the question of the dutiable value of the 
goods passed upon by a jury. As said before, 
the government has the right to prescribe the 
conditions attending importation of goods, upon 
which it will permit the collector to be sujed. 
One of those conditions is that the appraisal 
shall be regarded as final; and it has been held 
by this court, in Arnson v. Murphy, 109 U.| S. 
238, that the right to bring such a suit is !ex- 
clusivelv statutory, and is substituted for anv 
and every common-law right.’’ 


In Mountain Timber Company v. State of Washing¬ 
ton, 243 U. S. 219, the compensation law of the State of 
Washington was attacked as violative of the Seventh 
Amendment, although it was conceded that this Amend¬ 
ment had no reference to proceedings in State coujrts, 
because tin' Act, if valid, was required to be follojvcd 
in Federal Courts in cases that came within its pro- 

i 

visions. As to this contention, the Court said (p. 235): 

“So far as private rights of action arc pre¬ 
served, this is no doubt true; but, with respect to 
those, we find nothing in the [compensation] act 
that excludes a trial by jury. As between em¬ 
ployee and employer, the act abolishes all right 
of recovery in ordinary cases, and therefore 
leaves nothing to be tried by jury.” 
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Similar attacks have been made in the State courts 
on various State compensation laws, upon the ground 
that they were invalid under provisions of State con¬ 
stitutions which guaranteed the right of trial by jury. 


In Adams v. Iten Biscuit Company, 63 Okl. 52, the 
compensation law of Oklahoma was attacked on the 
ground that it contravened the provision of the State 
Constitution which provided that the right of trial by 
jury should be and remain inviolate. The court said 

(p. 60) : 


‘‘The unsatisfactory and unscientific method 
of awarding damages with all of the economic 
results attendant upon the administration of 
those laws has been deemed sufficient to justify 
interference by the State in occupations classed 
as hazardous, and to warrant the substitution of 
a new and more scientific plan intended to bring 
about better results, and to transfer the burden 
of losses occasioned in the prosecution of such 
industries in a large number of cases from the 
injured employee or his dependent ones, to the 
industry itself and to effect nail v bring about 
such a change it was necessary to withdraw from 
the employee his right of action as regulated and 
determined by the rules of the common law for 
future injuries, and in so doing the legislature 
simply abolished the common law rule of liabilitv 
in such cases. If it may abolish the common law 
defenses that were available, it may, with equal 
authority, declare that purely accidental injuries 
should no longer be actionable. The power to do 
both exists where it is deemed wise and for the 
public good.” 


i 
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i 

I 
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i 

Iii Grand Trunk Western Railway Company v. In¬ 
dustrial Commission , 291 Ill. 167, there was involved 
the validity of the Illinois compensation law, undeiF a 
provision of the State Constitution which provided 

i 

that the right of trial by jury as theretofore enjoybd, 
should remain inviolate. The court, in upholding flic 
validity of the law, said (p. 176): 

I 

“The act here in question takes away the 
cause of action on the one hand and the groitnd 
of defense on the other and merges both iii a 
statutory indemnity fixed and certain. If the 
power to do away with a cause of action in any 
case exists at all in the exercise of the police 
power of the State, then the right of trialj by 
jury is therefore no longer involved in such 
cases. The right of jury trial being incidental 
to the right of action, to destroy the latter is to 
leave the former nothing upon which to 
operate.’’ 


To the same effect see also State cx rel Davis-Sniifh 
Co . v. Clausen, 65 Wash. 156. 

I 

Cunuinyham v. Northwest Improvement Co.J 4-1 
Mont. 180, involved the validity of the Montana Com¬ 
pensation law, under the State Constitution which pro¬ 
vided that the right of trial bv jurv should be secured 
to all and should remain inviolate. The court said (p. 

-K>) : ! 


“We find nothing in the Constitution to indi¬ 
cate that it is incumbent upon the legislature to 
preserve the present system of actions for iieg- 
ligence so as to cover future happenings.” 


i 
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It follows from the authorities above cited, that the 
provisions of the Seventh Amendment do not apply to 
proceedings under the Compensation Law, which is not 
an action at common law, but a proceeding to enforce 
a statutorv remedv unknown to the common law, the 
common-law remedy theretofore existing having been 
abolished; and that the legislation is valid unless Con¬ 
gress is prohibited by other provisions of the Constitu¬ 
tion from so abolishing the common-law remedv and 
substituting the statutorv remedv. 

Under Article I, Section 8, clause 17 of the Consti¬ 
tution, Congress possesses all the powers of legisla¬ 
tion for the District of Columbia which may be exer¬ 
cised bv a State in dealing* with its affairs, so long as 
other provisions of the Constitution are not infringed. 

Atlantic Cleaners and Dyers v. United States , 
286 U. S. 427, 435. 

In legislating for the District of Columbia, Congress 
has powers at least as broad as those possessed by the 
several State legislatures under the Fourteenth Amend¬ 
ment to the Constitution, which provides that no State 
shall “deprive any person of life, liberty or property, 
without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.” 

District of Columbia v. Brooke, 214 U. S. 138, 
150. 

It is not necessarv, in order to sustain the validitv 
of legislation of the kind here under consideration, to 
hold that Congress, in legislating for the District of 
Columbia, may abolish any and every kind of common- 



law right of action. The question is much narrower, 
being simply whether, when the relationship of ein- 
ployer and employee subsists, Congress, in the exercise 
of its police power, which, as held in District of Colum¬ 
bia v. Brooke, 214 U. S. 138, 150, supra, is as broad !as 
that of a State legislature so far as the Federal Con¬ 
stitution is concerned, may abolish the common-lhw 
right of action which formerly the employee had against 
his employer in respect of injuries growing out of ljiis 
employment. As so limited, the question has been 

definitely and authoritatively answered in the affirrpa- 

| 

tive. 

Crowell v. Benson, 285 U. S. 22. | 

New York Central R. R. Co. v. White, 243 U.jS. 

188. | 
Cudahy Packing Co. v. Parra-more, 263 U. S. 4J.8, 

4.90 

I 

i 

In New York Central R. R. Co. v. White, supra, tjhe 
United States Supreme Court held that a State legis¬ 
lature may, without violating the Fourteenth Ameiid- 
ment, abolish the common-law right of action which 
the employee formerly had against his employer | in 
respect of injuries growing out of his employment, and 
substitute therefor a compulsory workmen’s compensa¬ 
tion law, similar to the one here involved, creating jan 

_ i 

exclusive remedy. The following extracts from tjhe 
opinion in that case will indicate the view taken by 
that court: j 

“The close relation of the rules governing 
responsibility as between employer and epa- 
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ployee to the fundamental rights of liberty and 
property is, of course, recognized. But those 
rules, as guides of conduct, are not beyond alter¬ 
ation by legislation in the public interest. No 
person has a vested interest in any rule of law, 
entitling him to insist that it shall remain un¬ 
changed for his benefit” (p. 197). 

******* 

“Reduced to its elements, the situation to be 
dealt with is this: Employer and employee, by 
mutual consent, engage in a common operation 
intended to be advantageous to both; the em¬ 
ployee is to contribute his personal services, and 
for these is to receive wages, and, ordinarily, 
nothing more; the employer is to furnish plant, 
facilities, organization, capital, credit, is to con¬ 
trol and manage the operation, paying the wages 
and other expenses, disposing of the product at 
such prices as he can obtain, taking all the prof¬ 
its, if any there be, and, of necessity, bearing 
the entire losses. In the nature of things, there 
is more or less of a probability that the employee 
may lose his life through some accidental in- 
jury arising out of the employment, leaving his 
widow or children deprived of their natural sup¬ 
port; or that he may sustain an injury not mor¬ 
tal, but resulting in his total or partial disable¬ 
ment, temporary or permanent, with correspond¬ 
ing impairment of earning capacity. The physi¬ 
cal suffering must be borne by the employee 
alone; the laws of nature prevent this from be¬ 
ing evaded or shifted to another, and the stat¬ 
ute makes no attempt to afford an equivalent in 
compensation. But, besides, there is the loss of 
earning power,—a loss of that which stands to 
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the employee as his capital in trade. This is a 
loss arising out of the business, and, however 
it may be charged up, is an expense of the opera¬ 
tion, as truly as the cost of repairing broken 
machinery or any other expense that ordinarily 
is paid by the employer. Who is to bear jthe 
charge? It is plain that, on grounds of natural 
justice, it is not unreasonable for the state, while 
relieving the employer from responsibility for 
damages measured bv common-law standards 
and payable in cases where he or those for whose 
conduct he is answerable are found to be at fahlt, 

• • • j 7 

to require him to contribute a reasonable amount, 
and according to a reasonable and definite scale, 
by way of compensation for the loss of earning 
power incurred in the common enterprise, irre¬ 
spective of the question of negligence, instead 
of leaving the entire loss to rest where it itiay 
chance to fall,—that is upon the injured employee 
or his dependents. Nor can it be deemed arbi¬ 
trary and unreasonable, from the standpoint of 
the employee’s interest, to supplant a system 
under which he assumed the entire risk of injury 
in ordinary cases, and in others had a right to 
recover an amount more or less speculative u£on 
proving facts of negligence that often were diffi¬ 
cult to prove, and substitute a system under 
which, in all ordinary cases of accidental injjiry, 
lie is sure of a definite and easily ascertained 
compensation, not being obliged to assume;the 
entire loss in any case, but in all cases assuming 
any loss beyond the prescribed scale” (p. 203). 

* *: * * * * * 

i 

“And we recognize that the legislation under 
review does measurably limit the freedorii of 
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employer and employee to agree respecting the 
terms of employment, and that it cannot be 
supported except on the ground that it is a 
reasonable exercise of the police power of the 
state. In our opinion it is fairly supportable 
upon that ground. And for this reason: The 
subject-matter in respect of which freedom of 
contract is restricted is the matter of compen¬ 
sation for human life or limb lost or disability 
incurred in the course of hazardous employ¬ 
ment, and the public has a direct interest in 
this as affecting the common welfare. ‘The 
whole is no greater than the sum of all the 
parts, and when the individual health, safety, 
and welfare are sacrificed or neglected, the state 
must suffer ’ ” (p. 206). 


SUMMARY. 

The proposition contended for by the appellee may 
be summed up as follows: 

1. The guarantee of trial by jury conferred by the 
Seventh Amendment applies only to common law 
actions. 

2. A proceeding under the Workmen’s Compensa¬ 
tion Law is not a common law action. 


3. 


Congress in legislating for the District of Colum¬ 


bia has powers as broad as those of a State legisla¬ 
ture, and its authority is complete except as limited 

by the Constitution. 

•/ 


4. In legislating for the District of Columbia, Con¬ 
gress is bound by no restraints more extreme than 


those imposed upon the States under the Fourteenth 
Amendment. 

I 

5. Under the Fourteenth Amendment a State legis¬ 
lature has power to pass a Workmen’s Compensation 
Law. 

6. The law under consideration is valid. 

CONCLUSION. ! 

i 

i 

In conclusion, it is respectfully submitted that! the 
judgment of the court below should be affirmed. 

Respectfully submitted, 

MORRIS SIMON, ! 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

Attorneys for Appellee. 
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In the Court of Appeals of the District of 

Columbia 


No. 5599 

Herman W. Rowlette, appellant 

7 i 

j 

Rothstein Dental Laboratories, Inc., appellee 


BRIER ON BEHALF OF THE UNITED STATES OF AMERICA 

AS AMICUS CURL® 

Iii this proceeding there is questioned the consti¬ 
tutionality of the Longshoremen’s and Harbor 
Workers’ Compensation Act approved March 4, 

i 

1927, and made applicable to employees in thd Dis¬ 
trict of Columbia by act of Congress approved! May 
17, 1928, the administration of which is vested in 
the United States Employees’ Compensation pom- 
mission as established by the Act of September 7, 
1916. The question involved is of interest to the 
United States, and this brief is filed by it as Aipicus 
Curiae in accordance with leave of this court pere- 
tofore granted. 

i 

By the appeal two issues are raised but this brief 
is directed to the one issue of the constitutionality 

of the Longshoreman’s and Harbor Workers’ Com- 

(i) 
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pensation Act as made applicable to the District of 
Columbia by the Act of Congress approved May 17, 
1928, the appellant contending that the provisions 
of that Act creating an exclusive liability of the 
employer and remedy thereunder of the employee 
are in violation of the Seventh Amendment to the 
Federal Constitution in that they deprive the em¬ 
ployee of his common law action for damages 
against his employer and trial by jury on the issues 
raised therein. 

STATEMENT OF THE CASE 

The plaintiff below brought this action at law 
against his employer in the Supreme Court of the 
District of Columbia for personal injuries received 
in the course of his employment in the District of 
Columbia, alleging negligence on the part of his 
employer as the proximate cause of his injuries 
and the basis of his action. The defendant below, 
as an employer who has secured payment of com¬ 
pensation to his employees under section 32 of the 
Longshoremen's and Harbor Workers’ Compensa¬ 
tion Act as applied to the District of Columbia, 
demurred to the declaration upon the grounds: 
(a) That plaintiff’s sole and only relief was under 
the said Longshoremen’s and Harbor Workers’ 
Compensation Act. (b) That plaintiff had assumed 
the risk from which his injury resulted. The de¬ 
murrer was sustained by the trial court and from 
the action of the court this appeal has been taken. 
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ARGUMENT 

The Longshoremen’s and Harbor Workers’ 
Compensation Act was approved by Congress on 
March 4, 1927 (U. S. C., Title 33, Chapt. 18), and 
its provisions were made applicable to employees 
in certain employments in the District of Colu}nbia 
under the Act of Congress approved May 17, 1928 
(D. C. Code, Title 19, Chapt. 2). The administra¬ 
tion of this Act is vested in the United States Em¬ 
ployees ’ Compensation Commission, established 
by Act of Congress approved September 7, 1916. 
(U. S. C., Title 5, Chapt. 15, Sec. 778.) 

The purpose of the compensation act is to provide 
compensation for disability or death resulting from 
injury to employees in certain employments in the 
District of Columbia. Employers are made liable 
for the payment to their employees of certain pre¬ 
scribed compensation 4 ‘irrespective of fault as a 
cause for the injury,” and liability is exclusive, un¬ 
less the employer fails to secure payment of the 
compensation. Secs. 4, 5, Longshoremen’s Act. 

i 

The compensation for temporary or permanent dis¬ 
ability, total or partial, according to a statutory 
classification, and in case of the death of the em¬ 
ployee, is fixed, being based upon the average 
weekly wages. Secs. 6, 8, 9, 10, Longshoremen’s 

_ l 

Act. The Act, as applicable to maritime workers, 

i 

was held not to violate the Seventh Amendment to 
the Constitution in the case of Crowell v. Benson, 
52 S. C. R. 285. 
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The compensation act in force in the District of 
Columbia, in those cases to which it applies, abol¬ 
ishes the common law right of action of an em- 
ployee against his employer in tort or contract and 
a new statutory right against his employer is sub¬ 
stituted, predicated merely upon the fact of injury 
arising out of and in the course of employment, a 
right unknown to the common law and consequently 
one in respect to which the denial of trial by jury 
does not constitute a violation of the Seventh 
Amendment. 

The Federal Constitution preserves the right of 
trial by jury as it existed under the English com¬ 
mon law. McKcon v. Central. Stamping Co., 264 
Fed. 385; Capital Traction Company v. Hof, 174 
U. S. 1. Workmen’s compensation laws were un¬ 
known to the common law of England. The first 
workmen’s compensation law of England was not 
enacted until 1897, and the Federal Act of 1908, 
which was passed for the benefit of certain employ¬ 
ees of the United States, was the first compensation 
law enacted in the United States. Schneider’s 
Workmen’s Compensation Law, Vol. 1, page 7. 

In the case of Southern Pacific Company v. Jen¬ 
sen, 244 U. S. 205, 218, the Court said: 

Exclusive jurisdiction of all civil cases of 
admiralty and maritime jurisdiction is vest¬ 
ed in the Federal District Courts, “saving to 
suitors, in all cases, the right of a common- 
law reinedv, where the common law is com- 

V 7 

petent to give it.” The remedy which the 



Compensation Statute attempts to give is of 
a character wholly unknown to the common 
law, incapable of enforcement by the Ordi¬ 
nary processes of any court and is not slaved 
to suitors from the grant of exclusive juris¬ 
diction. The lline v. Trevor, 4 Wall, j 555, 
571, 572; The Belfast, 7 Wall. 624, ! 644; 
Steamboat Co. v. Chase, 16 Wall. 522, 531, 
533; The Glide, 167 U. S. 606, 623. (Empha¬ 
sis supplied.) 


In the ease of Marhoffer v. Marhoffer, 220 2^. Y. 

543,116 N. E. 379, the court said: ! 

i 

All compensation acts have their founda¬ 
tion on the failure of the common law to pro¬ 
vide a remedy for accidental injuries where 
the employer was not at fault, and both tight 
and remedy thereunder are unknown to the 
common law. (Emphasis supplied.) 


In the case of Duart v. Simons, 231 Mass. 31^, 121 

N. E. 10, the Supreme Court of Massachusetts, 

. 1 

speaking through Chief Justice Rugg, said: 


The workmen *s compensation act * j * * 
is not an amendment to the common law, but 
the establishment of heretofore unknown ob¬ 
ligations, compensations, and methods of 
procedure, all differing from and in pla0e of 
those afforded by the common law. The 
general purpose of the Act was to substitute, 
in cases to which it is applicable, for bom- 
mon law’ or statutory rights of action; and 
grounds of liability, a system of money pay¬ 
ments based upon the loss of v T ages by way 
of relief for workers receiving injury in the 
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course of and arising out of their employ¬ 
ment. (Emphasis supplied.) 

In the case of New York Central R. R . Co. v. 
White, 243 TJ. S. 188, 200, the Supreme Court in 
upholding the constitutionality of the New York 
Workmen's Compensation Law, upon which the 
Longshoremen \s Act was largely modeled, said: 

It mav be added, bv wav of reminder, that 
the entile matter of liability for death caused 
bv wrongful act both within and without the 
relation of employer and employee, is a mod¬ 
ern statutory innovation, in which the States 
differ as to who may sue, for whose benefit, 
and the measure of damages. (Emphasis 
supplied.) 

In the case of De May v. Liberty Foundry Co. et 
aL, 37 S. W. (2d) 640 (Mo. 1931), the Supreme 
Court of Missouri, speaking through Mr. Justice 
Seddon, said: 

Workmen's compensation acts are of re¬ 
cent origin, and proceedings looking to 
awards of compensation, and for the ascer¬ 
tainment and determination of claims for 
compensation (as distinguished from com¬ 
pensatory damages), were wholly unknown 
at common law, and, of course, come into ex¬ 
istence long since the adoption of our present 
constitution in 1875. 

It has been repeatedly held that the right to trial 
by jury, unless extended by statute, applies only to 
actions according to the course of the common law 
and not to special statutory proceedings, including 
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'workmen’s compensation proceedings, of a sunp 
marv character unknown to the common law. 

Meeker v. Lehigh Val. R. Co., 236 U. S. 
412; 

Zakonaite v. Wolf, 226 U. S. 272; j 

Ocean Steam Nav. Co. v. Stranahan, 214 
U. S. 320; | 

Guthrie National Bank v. Guthrie, ITS 
U. S. 528; | 

Auffmordt v. Hedden, 137 U. S. 310, 329j; 
In re: Chow Goo Pooi, 25 Fed. 77; 
Metropolitan Casualty Ins. Co. of New 
York et ai. v. Huhn, 142 S. E. 121 (G;i. 
1928); | 

State v. Clausen, 65 Wash. 156, 117 Pae. 
1101 ; 

Brown v. Campbell, 21 Hawaii, 314; 
Metropolitan Bd. of Health v. Heister, S7 
N. Y. 661; | 

In re: New Comb, 18 N. Y. S. 16; 
Hoboken v. O’Neill, 74 N. J. L. 57, 64 Ajt. 
981; I 

People v. Kipley, 171 Ill. 44, 49 N. E. 22^; 
Campbell v. State, 171 Ind. 702 87 N. ^3. 

212 ; . | 
Boivman v. Virginia State Entomologist, 

128 Va. 351,105 S. E. 141. ’ j 

And see 16 R. C. L. 216 and 35 C. J. 178. j 

In the case of Auffmordt v. Hedden, supra, the 
United States Supreme Court said: 

Nor is there anything in the objection thht 
section 2930 of Revised Statutes is unconsti¬ 
tutional in making the decision of the ap¬ 
praisers final, and that the plaintiff had ja 

141146—32-2 
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right to have the question of dutiable value 
of the goods passed upon by a jury. * * * 

The right to bring such a suit is exclusively 
statutory, and is substituted for any and 
every common law right. 

In the case of Guthrie National Bank v. Guthrie, 
supra, it was held that a statutory proceeding 
before a special tribunal to determine claims 
against a city was not a suit at common law within 
the meaning of the Seventh Amendment. 

In the case of Metropolitan Casualty Ins. Co. of 
New York et ah v. Huhn, supra, the Supreme 
Court of Georgia, in overruling the contention that 
the Georgia workmen’s compensation law violated 
the State constitutional provision which provided 
that the right of trial by jury shall remain invio¬ 
late, said: 

This provision is uniformly construed as 
not conferring a right to trial by jury in all 
classes of cases, but merely as guaranteeing 
the continuance of the right unchanged as 
it existed either at common law or by statute 
in the particular State at the time of the 
adoption of the constitution. * * * 

The guaranty does not apply to special pro¬ 
ceedings not then known or subsequently 
created or provided by statute . (Emphasis 
supplied.) 

Congress possesses all the police power within 
the District of Columbia that a State legislature 
has within its State. Washington Terminal Co. v. 
District of Columbia, 36 App. D. C. 186, 191; Dis- 
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i 

trict of Columbia v. Brooke, 214 U. S. 138, 149. 
The fact that Congress has plenary power to legis¬ 
late for the District of Columbia, and in the exejr- 
cise of that power is subject only to the restrijc- 
tions of the Federal Constitution, exercising the 
police power in respect to that jurisdiction as fully 
and completely as the several States in legislating 
within their respective jurisdictions, is thought to 
be established beyond necessity for argument. 

In the case of Atlantic Cleaners & Dyers, Inp., 
et ah v. United States, 52 S. C. R. 607, 609, decided 
May 23,1932, Mr. Justice Sutherland, in comment¬ 
ing upon the power of Congress to legislate for the 
District of Columbia, said: 

i 

The power exercised, and which ghtes 
vitality to the provision, is the plenajry 
power to legislate for the District of Colum¬ 
bia, conferred by article 1, Sec. 8, cl. 17, of 
the Constitution. Under that clause, Ccin- 
gress possesses, not only every appropriate 
national power, but, in addition, all the pow¬ 
ers of legislation which may be exercised bv 
a state in dealing with its affairs, so long as 
other provisions of the Constitution are ijiot 
infringed. Capital Traction Company ; v. 
Hof, 174 U. S. 1, 5, 19 S. Ct. 580, 43 L.' Ed. 
873. Undoubtedly, under that extensive 
power, it was within the competency of Con¬ 
gress to prohibit and penalize the acts with 
which appellants are here charged; and the 
only question is whether by section 3 it has 
done so. 


i 

I 


i 
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The Supreme Court of the United States in the 
case of Crowell v. Benson, 52 S. C. R. 285, 293, 
found no constitutional objection to the procedural 
requirements of the Longshoremen’s and Harbor 
Workers’ Compensation Act as applicable to mari¬ 
time employees, and it would seem that Congress in 
the exercise of its plenary power to legislate for the 
District of Columbia, has ample authority to pro¬ 
vide the same procedure for determining claims of 
employees in certain employments in the District 
of Columbia. In the case of Crowell v. Benson, 
supra, Chief Justice Hughes, speaking of the pro¬ 
cedural requirements of the Longshoremen’s Act, 
said: 

The statute has a limited application, be¬ 
ing confined to the relation of master and 
servant, and the method of determining the 
questions of fact, which arise in the routine 
of making compensation awards to em¬ 
ployees under the Act, is necessary to its 
effective enforcement. The Act itself, where 
it applies, establishes the measure of the em¬ 
ployer’s liability, thus leaving open for 
determination the questions of fact as to the 
circumstances, nature, extent and conse¬ 
quences of the injuries sustained by the em¬ 
ployee for which compensation is to be made 
in accordance with the prescribed stand¬ 
ards. Findings of fact by the deputy com¬ 
missioner upon such questions are closely 
analogous to the findings of the amount of 
damages, that are made according to famil¬ 
iar practice by commissioners or assessors, 
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and the reservation of full authority to tjhe 
court to deal with matters of law provides 
for the appropriate exercise of the judicial 
function in this class of cases. For the pur¬ 
poses stated, we are unable to find any con¬ 
stitutional obstacle to the action of the Con¬ 
gress in availing itself of a method shown by 
experience to be essential in order to ap^ly 
its standards to the thousands of cases in¬ 
volved, thus relieving the courts of a mpst 
serious burden while preserving their com¬ 
plete authority to insure the proper applica¬ 
tion of the law. 

There is no doubt on the proposition that Con¬ 
gress has the right to impose liability without fault 
as between an employer and his employee. The 
fixing of liability without fault has been thpr- 

i 

oughly discussed in the many cases involving the 
constitutionality of the various state workmen’s 
compensation laws. See N. Y . Central B . B. Co . v. 
White, 243 U. S. 188. 

The Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act and the Act applying that law to the 
District of Columbia are the only Federal com¬ 
pensation laws relating to private employers. The 
passage of a compensation act for maritime em¬ 
ployees w T as suggested by the Supreme Court in the 
case of Washington v. Date son & Co., 264 U. S. 219, 
and the constitutionality of the Longshoreman’s 
Act, which was enacted after this decision, fi]om 
the standpoint of imposing liability without f^ult 
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is discussed in the case of Crowell v. Benson, 52 
S. C. R. 285, 294, the Court saying: 

Again, it can not be maintained that the 
Congress has any general authority to amend 
the maritime law so as to establish liability 
without fault in maritime cases, regardless 
of particular circumstances or relations. It 
is unnecessary to consider what circum- 
stances or relations might permit the impo¬ 
sition of such a liability by amendment of 
the maritime law, but it is manifest that 
some suitable selection would be required. 
In the present instance, the Congress has 
imposed liability without fault only where 
the relation of master and servant exists in 
maritime employment, and while we hold 
that the Congress could do this, the fact of 
that relation is the pivot of the statute and, 
in the absence of any other justification, 
underlies the constitutionality of this enact¬ 
ment. 

By analogy, therefore, since the compensation 
act is constitutional in so far as it applies to rela¬ 
tions involving maritime employers and employees, 
it is constitutional in so far as it applies to certain 
employers specified in the Act in the District of 
Columbia since the Act does not apply to any cir¬ 
cumstances or relations other than that of employer 
and employee. 

Since Congress has in respect to the District of 
Columbia the same right to legislate, in the exer¬ 
cise of the police power, that a state has within its 



jurisdiction, the question here presented df the 
authority of Congress to abolish by legislative act a 
common-law liability and remedy and to substitute 
therefor a statutory liability unknown to thq com¬ 
mon law and a remedy not permitting trial by jury, 
is the same question which has many times beeli pre¬ 
sented to the State and Federal courts, of the | right 
of a State to do these things when its constitution 

I 

included a guarantee similar to that of the Seventh 
Amendment to the Federal Constitution. j 
In these cases it has been uniformly held; that 
workmen’s compensation laws are a valid exercise 
of the police power and that common law rights and 
remedies may be abolished by such legislation and 
special statutory rights and procedures substituted 
therefor in the public interest. In the case oi Neiv 
York Central R. R. Co. v. White, 243 U. S. 188.197, 
198, 200, 207, the Supreme Court said: j 


The close relation of the rules governing 
responsibilty as between employer and; em¬ 
ployee to the fundamental rights of liberty 
and property is of course recognized. jBut 
those rules, as guides of conduct, are not be¬ 
yond alteration by legislation in the public 
interest. No person has a vested interest in 
any rule of law entitling him to insist thftt it 
shall remain unchanged for his beijefit. 
Munn v. Illinois, 94 U. S. 113, 134; Hurtado 
v. California, 110 U. S. 516, 532; Martini v. 
Pittsburgh & Lake Erie R. R. Co., 203 l|. S. 
284, 294; Second Employers’ Liabilty Ceases, 
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223 U. S. 1, 50; Chicago & Alton R. R. Co. v. 
Tranbarger , 238 U. S. 67, 76. * * * 

But it is not necessary to extend the dis- 

%/ 

cussion. This court repeatedly has upheld 
the authority of the States to establish by 
legislation departures from the fellow-serv¬ 
ant rule and other common law rules affect¬ 
ing the employer’s liability for personal in¬ 
juries to the employees. Missouri Pacific 
Ry. Co. v. Mackey, 127 U. S. 205, 208; Min¬ 
neapolis & St. Louis Ry. Co. v. Herrick, 127 
U. S. 210; Minnesota Iron Co. v. Kline, 
199 U. S. 593, 598; Tullis v. Lake Erie & 
Western R. R. Co., 175 U. S. 348; Louisville 
& Nashville R. R. Co. v. Melton, 218 U. S. 
36, 53; Chicago, Indianapolis & Louisville 
Ry. Co. v. Hackett, 228 U. S. 559; Wilming¬ 
ton Star Mining Co. v. Fulton, 205 U. S. 60, 
73; Missouri Pacific Ry. Co. v. Castle, 224 
U. S. 541, 544. A corresponding potver on 
the part of Congress, when legislating within 
its appropriate sphere, was sustained in 
Second Employers' Liability Cases, 223 U. S. 
1. And see El Paso & Northeastern Ry. Co. 
v. Gutierrez, 215 U. S. 87, 97; Baltimore & 
Ohio R. R. Co. v. Interstate Commerce Com¬ 
mission, 221 U. S. 612, 619. * * * 

This statute does not concern itself with 
measures of prevention, which presumably 
are embraced in other laws. But the interest 
of the public is not confined to these. One 
of the grounds of its concern with the con¬ 
tinued life and earning power of the indi¬ 
vidual is its interest in the prevention of 
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pauperism, with its concomitants of vic£ and 
crime. And, in our opinion, laws regulating 
the responsibility of employers for flip in¬ 
jury or death of employees arising out of the 
employment hear so close a relation to the 
protection of the lives and safety of those 
concerned that they properly may bp re¬ 
garded as coming within the category of 
police regulations. Sherlock v. Allin ft, 93 
U. S. 99, 103; Missouri Pacific By. Co. v. 
Castle, 224 U. S. 541, 545. (Emphasis [sup¬ 
plied.) And see Mountain Timber Co. v. 
State of Washington, 243 U. S. 219; Arizona 
Employees’ Liability Cases, 250 U. S. ^00; 
Raymond v. Chicago, M. & St. P. By. Co., 
233 Fed. 239. j 

The States of Washington, New York, Illinois, 
Oklahoma, Montana, and California have compen- 

T 

sation laws similar to the Act here involved in that 

i 

they provide no election of remedies to the injured 
parties and the remedy provided does not permit 
trial by jury. All of these laws have been held not 
to be in violation of the constitutional provisions 
(similar to the Seventh Amendment of the Federal 
Constitution) of those States guaranteeing trial by 
jury in the enforcement of rights under the com¬ 
mon law. 

Mountain Timber Co. v. State of Wash¬ 
ington, 243 U. S. 219; i 

Raymond v. Chicago, M. & St. P. By. Co., 
233 Fed. 239; [ 

State v. Mountain Timber Co., 75 Wgsh. 
581,135 Pac. 645; j 

i 

i 


i 
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Jensen v. Son. Pacific Co., 215 N. Y. 514, 
109 N. E. 600; 

Grand Trunk Western Ry. Co. v. Indus¬ 
trial Commission, 291 Ill. 167,125 N. E. 748; 

Adams v. I ten Biscuit Co., 63 Okla. 52,162 
Pac. 938; 

Cunningham v. Northwestern Imp. Co., 44 
Mont. 180, 119 Pac. 554; 

Western Indemnity Co. v. Pillshury, 170 
Cal. 686, 151 Pac. 398. 


It appears that the decisions of the courts in sus¬ 
taining the constitutionality of the various work- 
men's compensation laws as not being in violation 
of constitutional guarantees of trial by jury are 
based upon the theory that the power to abolish 
common-law actions and to substitute therefor stat¬ 


utory compensation laws exists as a reasonable ex¬ 
ercise of the police power. The right of trial by 
jury guaranteed by the Seventh Amendment, and 
by similar guarantees in the various state constitu¬ 
tions, is incidental to the common law right of ac¬ 


tion, and since it has been held that the legislatures 


are able to take away common law rights of action, 


and to substitute in lieu thereof statutory rights 

«■ CJ 


and remedies, there is nothing left to be tried bv a 


jury. 

In the case of State v. Mountain Timber Co., 
supra, the court said: 

It may be that the Legislature can not fix 
the amount of recovery, or provide for an 
absolute recovery, in all cases where one per¬ 
son is injured by another, regardless of the 


17 


relation of the parties, or the question 
whether the injury is or is not the result of 
negligence; but it does not follotv that it may 
not so provide where the injury happens in 
that class of employments, subject to legisla¬ 
tive regulation and control . (Emphasis 
supplied.) 

The right of trial by jury accorded liy the 
Constitution, as applicable to civil cases, is 
incident only to causes of action recognized 
by law. The Act here in question takes 
away the cause of action on the one hand and 
the ground of defense on the other,j and 
merges both in a statutory indemnity, fixed 
and certain. If the power to do away with 
a cause of action in any case exists at all in 
the exercise of the police powers of the State, 
then the right of trial by jury is thereafter 
no longer involved in such cases. The right 

O I o 

of jury trial being incidental to the rigfit of 
action, to destroy the one is to leav^ the 
other nothing upon which to operate. 

In the case of Raymond v. Chicago, ill. & St. P. 
By. Co., 233 Fed. 239, 243, it was contended that the 
workmen’s compensation law of the State of Wash¬ 
ington was unconstitutional for the reason that it 
violated the Seventh Amendment to the Federal 
Constitution. The circuit court of appeals for the 
ninth circuit sustained the constitutionality of the 
law and, speaking through Judge Hook, said:| 

We are not convinced that the Acrt is 
within the prohibition of any provision of 
the Federal Constitution. It was adopted 


i 
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by the State in the exercise of its police 
power, and with a view of correcting an evil 
bv the substitution of a remedv for the exist- 
ing remedy which the Act declared “has 
been uncertain, slow, and inadequate” for 
injuries which, “formerly occasional, have 
become frequent and inevitable.” * * * 

The State Legislature, in the exercise of 
its wisdom, has adopted for the case of an 
injury resulting in total disability to an em¬ 
ployee a monthly compensation which is 
fixed and determined and is secured to him 
for the remainder of his life. We are not 
prepared to say that it is not a better pro¬ 
vision for him than the common law remedy, 
whereby he was required to prove the negli¬ 
gence of the defendant, and his cause of 
action was subject to the defenses of con¬ 
tributory negligence and assumption of risk, 
and the amount recoverable was uncertain 
and was largely to be reduced by the pay¬ 
ment of attorney’s fees. 

The Court’s attention is particularly directed to 
the case of Mountain Timber Co. v. State of Wash¬ 
ington, 243 U. S. 219, 235, decided by the Supreme 
Court on March 6, 1917, in which that court had 
under consideration the same question raised by the 
appellant in the present case . The Court decided 
the question adversely to the appellant Rowlette’s 
contention and, speaking through Mr. Justice Pit¬ 
ney, said: 

The Seventh Amendment, with its pro¬ 
visions for preserving the right of trial by 
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jury, is invoked. It is conceded that this has 
no reference to proceedings in State courts 
(.Minneapolis and St. Louis R. R. Co. v. 
Bombolis, 241 U. S. 211, 217), but it is urged 
that the question is material for the reason 
that if the Act be constitutional it must be 
followed in the federal courts in cases that 

I 

are within its provisions. So far as private 
rights of action are preserved, this is no 
doubt true; but with respect to those we find 
nothing in the act that excludes a trial by 
jury. As between employee and employer, 
the act abolishes all right of recovery in 
ordinary cases, and therefore leaves nothing 
to be tried by jury. (Emphasis supplied.) 

The New York workmen’s compensation law y*as 

l 

upheld by the New York court of appeals in case! of 
Jensen v. Southern Pacific Company, supra, and 
with regard to the employee’s right to a jury, the 

j 

Court said: 

In return for those benefits he (employee) 
is required to give up the doubtful privilege 
of having a jury assess his damages, a con¬ 
siderable part of which, if recovered at all 
after long delay, must go to pay expenses and 
lawyer’s fees. 

In the case of De May v. Liberty Foundry Com¬ 
pany et al., 37 S. W. (2d) 640, the Supreme Court 
of Missouri, speaking through Mr. Justice Seddpn, 
said: 

The constitutionality of workmen’s com¬ 
pensation acts has been upheld by the counts 
of the various States with practical mpa- 
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minify against the contention that they in¬ 
vade the constitutional right of trial by jury, 
although the juristic decisions have rested on 
varied reasoning. Kiser on workmen’s com¬ 
pensation acts, section 19, and cases there 
cited. Inasmuch as the constitutionality of 
such acts against the claim or contention 
that thev invade the constitutional right of 
trial by jury has been maintained so gen¬ 
erally and with such practical unanimity, we 

deem it unnecessary to review herein the 

•/ 

numerous judicial decisions dealing with the 
contention or to restate the grounds and the 
process of reasoning upon which decisions 
are rested. * * * 

Sonie of the courts have held that the right 
to a trial by jury is guaranteed by the Con- 
stitution only as an incident to causes of 
action recognized bv law, and when the cause 
of action cognizable at law is abrogated or 
removed by the Employer’s Liability Act (as 
is done bv the Missouri Act, if and when 
both employer and employee elect to accept 
the provisions of the Act), the incidental 
right to a jury trial terminates with the ab¬ 
rogation or removal of the cause of action. 
Cunningham v. Northwestern Improvement 
Co., 44 Mont. 180, 217, 119 P. 554; State 
ex rel. v. Clausen, 65 Wash. 156, 210, 117 P. 
1101,1119, 37 L. R. A. (N. S.) 466. * * * 

But, regardless of the course of reasoning 

bv which the various courts have reached 
%/ 

the conclusion that the workmen’s com¬ 
pensation acts are not violative of the con¬ 
stitutional right of trial by jury, our atten- 
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tion has been directed to no decision, 4 n( ^ 
our own research has discovered none, 
wherein a compensation act, either compul¬ 
sory or elective, has been held unconstifu- 

*' 7 j 

tional because of the denial of a trial bv 

•- 

I 

In determining questions in respect of claims i'or 
compensation arising under the provisions of the 
compensation act in force in the District of Co¬ 
lumbia tlie deputy commissioner acts as an admin¬ 
istrative official, performing quasi-judicial func¬ 
tions, and his orders are enforced, suspended, | or 
set aside by writs of injunction. Aside from tjhe 
abrogation of common law actions by the statutory 

i 

compensation law, suits for injunction belong! to 
the jurisdiction of equity and there is no right I of 
trial by jury in such cases. 35 C. J. 170. Tjhe 
Seventh Amendment to the Constitution has ho 

I 

application to equity suits. Shields v. Thomas, 18 
How. 253; Luria v. United States, 231 U. S. 9; Par¬ 
sons v. Bedford, 3 Pet. 433. 

i 

In the case of Be May v. Liberty Foundry Co., 
supra, the court said in respect to this question :j 

Learned counsel for the claimant and 4p- 

j 

pellant herein refers in his briefs to the in¬ 
stant proceeding, which is clearly and un¬ 
mistakably one under the Workmen’s Com¬ 
pensation Act, as an action at law. More ac¬ 
curately and jmoperly, we think, must it he 
denominated as a special and statutory pro¬ 
ceeding, wherein a controversy between an 
employee (or, in case of the employee’s 
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death, between the dependents of the de¬ 
ceased employee), on the one side, and an 
employer, on the other side, respecting the 
statutory liability of the employer for pay¬ 
ment of the compensation tixed by the Work¬ 
men's 1 Compensation Act, is submitted to a 

statutory and administrative board of arbi- 
%> 

tration, known and designed by the act as 
the Workmen’s Compensation Commission, 
whose findings of fact, by virtue of the pro¬ 
visions of the act, have the force and effect 
of the verdict of a jury. State ex rel. v. Mis¬ 
souri Workmen's Compensation Commis¬ 
sion, 320 Mo. 893, 900, 8 S. W. (2d) 897, 900. 
While such proceeding is special and wholly 
statutory, and therefore is in a class by it¬ 
self, it perhaps partakes more of the nature 
of an accident ( action ) in equity than it does 
of an action at law . It is well and thor¬ 
oughly settled in this state and jurisdiction 
that actions or proceedings in equity are not 
triable by a jury, as a matter of constitu¬ 
tional right. Wolf v. Insurance Co., 304 Mo. 
459, 462, 263 S. W. 846; Ely v. Coontz, 167 
Mo. 371,376. 67 S. W. 299. (Emphasis sup¬ 
plied.) 

CONCLUSION 

The cases cited by counsel for the appellant are 
not applicable to the question here presented. 
They merely sustain the rule, which is not denied, 
that the guarantee of the Seventh Amendment of 
trial by jury applies to actions which are clearly 
common law actions, unchanged by statute. The 
liability of an employer under a workmen’s com- 



pensation law is not based upon the theory of t)ae 
employer’s neglect of duty and is not therefore 
tortious, but is a purely statutory liability unknown 
to common law. 

It is respectfully submitted that the authorities 
cited in the foregoing brief establish: 

(a) That the Congress has plenary power |to 
legislate for the District of Columbia and that it is 
a reasonable exercise of its police power to substi¬ 
tute in the public interest a special statutory lia- 
bility of employers to employees for injuries 
received in the course of their employment in li£u 
of the previous common law liability of the 
employer. 

(b) That the Congress has by the enactment bf 
the Longshoremen’s and Harbor Workers’ Coin- 

j 

pensation Act, as made applicable to the District 
of Columbia, abolished, in the cases to which | it 
applies, the former common law right of an 

i 

employee to sue his employer in an action at law. 

(c) That the right of trial by jury accorded by 
the Federal Constitution is incidental to the coijn- 
mon law right of action, and since the Congress 
has abolished the common law right of action and 
substituted in lieu thereof a new statutory rigjht 
and remedy, there is nothing to be tried by a jury, 


and hence the Seventh Amendment becomes inajp- 
plicable to cases within the purview of the work¬ 
men’s compensation law. The appellant’s sole 
remedy against his employer is by a proceeding 
under the provisions of the Longshoremen’s a}id 
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Harbor Workers' Compensation Act as applied to 
the District of Columbia. 

(d) That the Seventh Amendment to the Fed¬ 
eral Constitution preserves the right of trial by 
jury in actions according to the course of the 
common law, and has no application to special 
statutory proceedings of a summary character, 
such as arise under the Longshoremen's and Har¬ 
bor Workers’ Compensation Act, applicable in the 

District of Columbia, which are wholly unknown 

• • / 

j 

to the common law. 

» ^ V 4 *• , ^ 

■ ‘ It 'is. respectfully urged, therefore, that the 
action of the Supreme Court of the District of 
Columbia in sustaining the demurrer filed bv the 
defendant below be affirmed and that the appeal 
herein be dismissed. 

Respectfully submitted. 
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